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by the amendment of 1872. That rule expressly forbides pro- 
cess in rem in the present case. 

It results that the libel must be dismissed, with costs. 



United States District Court, District of Maryland. 
IN RE ESTATE OF KIRKLAND, CHASE & CO., BANKRUPTS. 

Ship carpenters have a lien for repairs made to a domestic vessel which may be 
enforced by a proceeding in rem. 

The " Rules of Practice," of the Supreme Court in Admiralty proceedings, arc 
merely intended to regulate the remedy, and have no relation to the question of 
jurisdiction. 

The amendment to the 12th Rule, providing that material-men furnishing sup- 
plies or repairs may proceed against the ship and freight in rem, is applicable to 
all suits instituted since May, 1872, for supplies or repairs, no matter whether they 
were furnished before or since the adoption of the amendment. 

Remedial statutes which do not impair contracts nor disturb absolute vested 
rights, may be retroactive in their effect without being unconstitutional. 

This was a petition filed against the assignee in bankruptcy of 
Kirkland, Chase & Co., by Wellend & Buck, ship carpenters, 
claiming payment, as preferred creditors, out of the proceeds of 
the sale of a vessel to which they had made repairs. 

J. Stewart and F. J. Brown, for petitioners. 

Brown ft Brune, contra. 

Giles, J. — Three objections have been raised to the relief asked 
in this case. The first objection is, that it does not appear that 
the repairs were made on the credit of the vessels. There is no 
force in this objection. The repairs were originally charged on 
the books of the petitioners to the different vessels, and one of the 
firm swears that they were always made on the credit of the 
respective vessels and on the orders of the master. It is true the 
ship carpenters subsequently made out a general account against 
the firm of Kirkland, Chase & Co., including these different repairs ; 
but I am of the opinion that the cases of The Grapeshot and The 
Guy, 9 Wall. 129 and 758, and the cases of The Lulu, Kalorama 
and Ouster, 10 Wall. 192 and 204, and The Patapsco, 13 Wall. 
329, dispose of this objection. 

The next point raised by the learned counsel for the defendants 
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is, that these being domestic vessels, there is no lien on them for 
those repairs which can be enforced by a proceeding in rem in 
this court. That the Supreme Court had no constitutional 
authority to give such a lien on a domestic vessel by its 12th 
Rule. And as, in this state, no such lien existed by the state law, 
and none was given by the general maritime law, there can be no 
remedy in rem for such a claim. 

Now, if this was a question of jurisdiction, I should agree with 
the learned counsel ; for neither Congress nor the Supreme Court, 
in framing rules by its authority, could enlarge the jurisdiction 
of the Courts of the United States. That jurisdiction must be 
found in the Constitution or it cannot exist. For this principle 
see the learned opinion of the late Chief Justice in the case of 
The Genesee Chief, in 12 Howard. But are not these rules 
merely rules which regulate the remedy and have no relation to 
the question of jurisdiction? They have been formed by the 
Supreme Court in virtue of the power given by Congress to that 
high tribunal by the Act of August 23, 1842. They are called 
by that Court " Rules of Practice," &c. And in the case of St. 
Lawrence, 1 Black 526, that Court maintained the validity of 
these rules as rules regulating the process and practice of the 
Admiralty Courts of this country. I think that authority disposes 
of the second objection. 

The third point raised applies to all that part of the repairs 
made by the petitioners to said vessels prior to the 6th May 1872, 
the day on which the Supreme Court passed the present rule. The 
order is as follows : " Amendment to the 12th Rule in Admiralty. 
Ordered, that this rule be amended so as to read as follows : In 
all suits by material-men for supplies or repairs or other necessa- 
ries, the libellant may proceed against the ship and freight in rem 
or against the master or owner alone in personam." In the 
original rules framed by the Supreme Court it was provided that 
they should only go into operation on the 1st of September 1845, 
several months after their adoption by the court. In changing 
the 12th Rule in 1858 it was provided that the new rule was not 
to be in force until from and after the 1st May 1859. In the 
case of St. Lawrence the libel in rem had been filed before the 
change in the rule, and for this cause the court sustained it and 
decreed in favor of the libellant. 

As the rule now stands the question is, Is it applicable to all 
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suits instituted by material-men for supplies or repairs, no matter 
■when made, or only to cases brought to enforce the payment of 
claims for supplies, &c, furnished since the passage of the rule ? 

It would appear to me from the language of the rule that it 
embraces all suits instituted after its adoption. Could not the 
court do this ? Say the court in the case of the St. Lawrence, 
p. 527, " Yet Congress may undoubtedly prescribe the forms and 
mode of proceeding in the judicial tribunals it establishes to 
carry this power into execution, and may authorize the court to 
proceed by attachment against the 'property, or by the arrest of the 
person, as the legislature shall deem most expedient to promote 
the purposes of justice." Now these rules, adopted by the court 
in virtue of the Act of 1842, have all the force of a statute. If 
I am right that these rules only affect the practice and process of 
the court, then there could be no valid objection in applying said 
12th Rule to all suits instituted after its adoption. It is said by 
the Supreme Court in Sturgis v. Orowninshield, 4 Wheat. 122, 
" The distinction between the obligation of the contract and 
the remedy given by the legislature to enforce it has been taken 
at the bar, and exists in the nature of things." 

This principle is again recognised by the court in the case of 
Mason v. Haile, 12 Wheat. 370 ; and in 1 Kent's Com. 455, that 
learned jurist says: "A retrospective statute, affecting and 
changing vested rights, is very generally considered in this country 
as founded on unconstitutional principles, and consequently in- 
operative and void. But this doctrine is not understood to apply 
to remedial statutes, which may be of a retrospective nature, 
provided they do not impair contracts or disturb absolute vested 
rights, and go only to confirm rights already existing, and in 
furtherance of the remedy by curing defects and adding to the 
means of enforcing existing obligations." 

This rule is recognised and affirmed by the Supreme Court in 
the case of Ross et al. v. Duval, 13 Peters 63. The same prin- 
ciple was asserted and maintained in a very able opinion by the 
late Judge Martin in the Court 'of Appeals of this state in 
Baugher v. Nelson, 9 Gill 302. And a similar question arising 
in the statute of 3d and 4th Victoria, ch. 65, sec. 6, has been 
decided by Dr. Ldshington in the High Court of Admiralty of 
England. That statute enacted " That the High Court of Ad- 
miralty shall have jurisdiction to decide all claims whatsoever in 
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the nature of salvage for services rendered to, or damage received 
by, any ship or sea-going vessel, or in the nature of tonnage, or for 
necessaries supplied to any foreign ship or sea-going vessel, and 
to enforce the payment thereof, &c, &c. A protest to the juris- 
diction was entered in the case because the supplies were furnished 
to the vessel prior to the passage of the statute. Dr. Lushingtox 
says : " I do not find any expression limiting the jurisdiction of 
the court to cases occurring subsequent to the period when the 
act came into operation," and he overruled the protest : Alex- 
ander, 1 Wm. Rob. 294. 

A like decision was made by the same learned judge in the 
case of The Ironsides, 1 Lush. 458. 

I am of the opinion, therefore, that the new rule applies to all 
libels in rem by material-men filed after the passage of the said 
rule, whether the repairs were made before or after its passage. 

I have taken longer time to consider this case than I would 
otherwise have done, owing to the fact that upon the last point I 
find myself in opposition to a recent decision of Judge Blatchford, 
of the Southern District of New York, a judge of whose legal 
learning and ability I entertain the highest opinion. 

As the amount involved in this case is large, I hope it may be 
taken up in appeal, that I may be reviewed by the court above. 



Supreme Judicial Court of New Hampshire. 

HORN t>. COLE. 

If the owner of goods, to prevent them from being attached as his own, represent 
that they belong to another, and the party to whom the representation is made, 
relying, and from the circumstances having reason to rely, on the representation as 
true, attach the goods for a debt due from the party, to whom it was represented 
that the goods belonged, in trover for attaching the goods, the owner will not be 
permitted to show that his representation was false, though at the time when he 
made it he had no notice of the debt on which the goods were attached, and had 
no intention to deceive the party who attached them. 

Trover, against Cole and Green, for beds, crockery, glassware, &e. 
It appeared on trial that the plaintiff was contemplating to remove West; 
that his son, Charles E. Horn, had removed before, and was residing at 
Jefferson, Illinois. The plaintiff packed a box of goods and delivered 
them to the freight agent at East Milan, directed to Charles E. Horn, 
Jefferson, Illinois, and ordered them to be forwarded by freight on the 



